Introduction
Since its inception, the notion of patents has been hounded by debate, a roiling tempest of discord born from a mere twenty-seven-word provision.
2 In a sense, this controversy strikes at the dichotomy of invention, with its heart driven by a desire to innovate and its head dominated by dreams of rewarding the effort and dedication of the inventor. As a result, the system is largely insular, shielded from outside influence with patents granted by a single examiner working within a limited sphere of knowledge. These examiners are systemically limited in their ability to access and study prior art that falls beyond the realm of patents and select publications resulting in an incomplete snapshot of the world that they must then rely on when determining if an invention warrants twenty years of protection.
3 Throughout the years, both lawyers and inventors have been chastised for manipulating this system to produce patents of dubious character, which become far more valuable as bargaining chips and litigation tools than representations of "novel" inventions. In addition, third party experts whose expertise could serve as gap-fillers in the examiner's knowledge have an extremely difficult time supplying their knowledge to examiners during key segments of the patenting process. 4 In Part I, I outline the statutory and historical limitations that stifle third party submissions of prior art during the patent examination process, particularly after publication but before issuance. In Part II, I demonstrate the ill-effects this burden has on the examiner's chance to obtain the most complete picture of the current state of the art, a deficiency that often results in the issuance of dubious patents and costly litigation that inevitably follows. Finally, in Part III, I discuss a proposed solution to this issue. Called the "Peer to Patent Project", this voluntary system created by Beth Noveck would allow the public to provide prior art references to pending patent applications.
5 While Noveck's system certainly addresses many of the issues plaguing the examination process, I identify a number of key problems of the examination process in its current state and suggest methods to improve them. the invention's relevant universe at the time of invention and/or filing. This maintains the quid pro quo that in exchange for a twenty-year exclusive right to an invention, the inventor must disclose a truly novel invention that benefits society and promotes science and the useful arts. 13 Also, novelty is not restricted to American soil. Not surprisingly, this inclusiveness has led to concerns about unnecessary burdens on patentability, as applicants must prove novelty not only against relatively local prior art but also against disclosures made in far-flung countries under dubious standards. 14 
Prior Art and Non-Obviousness
One of patent law's central tenets is that the invention must be "new"; 15 consequently, denial on the grounds of dubious novelty is intuitive. At the same time, insignificant improvements on an existing device, while perhaps novel under a § 102 examination, logically should not receive patent protection if they merely constitute an obvious maturation or addition to the art. In other words, a patentable invention needs to expand the current technology's boundaries, not merely rehash known uses or characteristics with trivial additions or nebulous purposes. 16 Thus, in addition to the strict one-to-one comparison of prior art found in a § 102 12 35 U.S.C. §102(g) (protects the inventor who displays diligence in refining and producing her invention, invalidating a later-arising invention claim if "before such person's invention thereof, the invention was made in this country by another inventor who had not abandoned, suppressed, or concealed it."). Thus, provided the inventor makes a continuous effort to perfect her invention, she will not lose priority to a later party that beats her to the market. Id. 13 See Eldred v. Ashcroft, 537 U.S. 186 (2003) . Though the case dealt with copyright law, the Court discussed the difference between the "quid pro quo" required for copyright or patent protection. The Court noted that the distinction between copyright and patent law is that while immediate public disclosure is "exacted from" the grant of a copyright, a patentee owes no such inherent duty when seeking a patent. Id. at 215. By its very nature, a copyrighted work must be fully released and made available in order for it to be protected (i.e. a copyright for a book is only valid for that portion of the book that has been printed or otherwise placed on a tangible medium). A person wanting to duplicate or somehow alter the copyrighted work need only possess the work in order to duplicate it, and usually does not need to know the process or method by which the original work was created. By comparison, a patent's creation process or composition is just as essential to its duplication and use as the invention itself (i.e. knowing the chemical composition of a product does not mean one can duplicate it in a lab, especially if a certain methodology must be followed). Thus, full disclosure of the process and the resulting product is "the price paid for the exclusivity secured. Laminating successfully argued that a German Gebrauchsmuster (commonly called "GM"), which is a German patent issued without a novelty examination, constituted valid prior art. Id. at 135. Even though Reeves likely did not have notice of the reference, the court followed the USPTO's ruling that "GMs may be considered as patents for anticipation purposes," noting that the GM had been published in the German Official Gazette upon issuance. Id. As for Reeves Bros.' argument that the GM was not a valid reference because it did not undergo a novelty search and was not a valid utility patent, the court noted that neither the USPTO nor Congress have ever placed such a limitation on foreign prior art before, and that "[i]f in effect the foreign document grants a patent right to exclude others from producing, using, or selling the invention, process, or article for a specified period of time, it clearly falls within the accepted definition of a patent." Id. at 136. Of course, some have argued that the foreign prior art regulations are under-inclusive, effectively ignoring a significant amount of prior art simply because it was not patented or published in an appropriate periodical. if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said subject matter pertains.
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Under a non-obviousness analysis, the invention is not compared to a single tangible reference, but instead its relative "obviousness" is assessed through the eyes of an abstract person having ordinary skill in the art ("PHOSITA") based on the available prior art at the time of the invention. 18 Though somewhat counterintuitive, the PHOSITA is defined not in terms of "what was subjectively obvious to the inventor at the time of invention . . . [but] what would have been objectively obvious to one of ordinary skill in the art at such time."
19 This leads to questions about what characteristics and knowledge this skilled artisan has and how these apply to the prior art. 20 In addition, secondary factors such as commercial success, long-felt but unsolved public needs, and the failure of others in the field to produce these results must also be considered in determining whether the PHOSITA would have truly divined the present invention from the art before it. 21 Therefore, in many instances, defining the PHOSITA is as important as defining the invention, and will likely gain greater significance as the technologies involved become more exact and complex.
B. Prior Art and Patent Examination
Having identified what constitutes prior art and how it is used to determine the novelty and obviousness of an invention, the focus shifts to who can introduce prior art and when. Applicants submit prior art for the consideration of a patent examiner or, in the case of a litigation, a trier of fact, during one of the three major time frames: (i) before publication of an 20 Although there remains no established rubric for defining a PHOSITA for a particular field, relevant factors include: "(1) the educational level of the inventor; (2) type of problems encountered in the art; (3) prior art solutions to those problems; (4) rapidity with which innovations are made; (5) sophistication of the technology; and (6) educational level of active workers in the field." Envtl. Designs, Ltd. v. Union Oil Co., 713 F.2d 693, 696 (Fed. Cir. 1983) (citations omitted). See also Graham, 383 U.S. at 17-18 ("Under § 103, the scope and content of the prior art are to be determined; differences between the prior art and the claims at issue are to be ascertained; and the level of ordinary skill in the pertinent art resolved."). 21 Graham, 383 U.S. at 17. application, (ii) after publication of an application but before issuance, and (iii) after issuance of a patent. Each time frame is governed by its own restrictions under both the MPEP and applicable patent statutes. The general rule establishes that the further the application progresses through the examination process, the more opportunities interested third parties have to provide prior art references to supplement the references found by the examiner and provided by the applicant.
Before Publication of an Application
Confidentiality has been a central tenet of the patent process since its inception. Proceedings initially take place exclusively ex parte and only gradually progress to a limited public discourse. Under 35 U.S.C. § 122, "applications for patents shall be kept in confidence by the Patent and Trademark Office and no information concerning the same given without authority of the applicant or owner," unless a congressional mandate or other special circumstance requires such disclosure. 22 While this section has since been amended to allow for publication of a patent application eighteen months after its filing unless otherwise specified by the applicant, the application process remains largely a private affair between the examiner and the government. 23 This creates a unique dichotomy, in which a largely disinterested government agent acts unilaterally in determining the fate of a patent, while parties with real stakes in the examination process, such as competitors and potential licensees, likely do not even know of its existence.
With this proclivity toward confidentiality, it is not surprising that the initial identification and review of prior art involves the applicant and the examiner only. 24 Moreover, the applicant has no duty to perform a prior art search before applying for a patent; in fact, applicants have numerous incentives to purposely remain ignorant. 25 The applicant owes only a "duty of candor and good faith in dealing with the Office," and the required disclosures are limited to the patentability of the existing claims in the invention. 26 The examiner can seek additional disclosures at any time during the examination, but in most instances, the examiner simply relies on the initial disclosure as the bulk of the relevant knowledge. . 24 For a discussion of the examiner's search criteria, tools, and process, see infra Part II.A. 25 See MPEP, supra note 6, § 2001.06. An applicant is only required to disclose references "they are aware of," and that duty is imputed onto assignees and others related to the patent process. Id. Thus, it may be in an applicant's best interests to not search the prior art for competing references, even if she may believe that invalidating references exist. 27 See 37 C.F.R. § 1.105(a)(1). Under this statute, an examiner "may require the submission, from individuals identified under § 1.56(c), or any assignee, of such information as may be reasonably necessary to properly examine number of scholars have questioned the actual utility of an applicant's disclosure, concluding that "applicants' disclosures are unlikely to identify the universe of relevant prior art," 28 since "the patentee has both the motive and the opportunity to behave strategically." 29 This leaves the initial prior art search to the examiner and, as will be shown in Part II, the examiner is unlikely to identify the relevant prior art universe for a given invention. No matter how diligently an examiner acts in reviewing the prior art, the part of that universe accessible to an examiner is so markedly incomplete that it is inevitable that she will never discover pertinent references and inventions without outside assistance.
Meanwhile, a third party, most likely a competitor, can provide a prior art reference prior to publication of the application. The third party can file a protest, as defined under 37 C.F.R. § 1.291, and allow a member of the public to submit references adverse to a pending patent application. 30 Although the protester can provide any reference with a brief explanation of its relevance to the pending application, 31 the protester must provide these references prior to the publication or issuance of the application, whichever occurs first. 32 Since the USPTO keeps applications in confidence until one of these two events occurs, it is difficult for interested third parties to identify these applications prior to publication, and protests remain impractical in most circumstances.
After Publication But Before Issuance
Until recently, a patent was not published until its issuance, effectively eliminating the potential for third party prior art submissions during the initial examination procedure. 33 However, on November 29, 1999, the enactment of the American Inventors Protection Act of 1999 partially eliminated this limitation. 34 This Act amended 35 U.S.C. § 122 to require publication of most applications "promptly after the expiration of a period of eighteen months from the earliest filing date."
35 Commonly referred to as a "pre-grant publication," third parties or treat the matter." These requests can include inquiries about whether the invention is in use, if a prior art search was performed by the applicant, or even technical questions about the particular technology being patented. 37 C.F. now have an opportunity to review an application before issuance and provide prior art references they feel will help determine the patentability of an invention.
Unfortunately, a number of pronounced limitations on this third party interaction exist, significantly mitigating its benefits. Under 37 C.F.R. § 1.99, a third party can provide patents or publications "relevant to a pending published application." 36 This information "may be entered in the application file if the submission complies with the requirements of this section and the application is still pending when the submission and application file are brought before the examiner."
37 These references must be written publications brought within two months following the publication of the application. 38 The submissions must include their dates of publication, English translations if necessary, and a $180 fee. 39 Beyond these logistical restrictions, the statute also specifies that submissions of prior art references may not include any explanations or comments, thus robbing the submissions of any context and severely limiting their utility. 40 In light of these restrictions, particularly the one on explanations or comments attached to a reference, it should not be surprising that this option has yet to gain much traction in patent examination. 41 In addition to these statutory annoyances, many third parties may hesitate to provide prior art at this stage out of fear that these requirements will neutralize the effectiveness of the references. When a patent issues, "[it] shall be presumed valid," and it falls on the party seeking invalidation to prove otherwise. 42 In particular, a patent is presumed to have overcome any references introduced during its examination, making them practically worthless when the patent is challenged. 43 Thus, if a third party supplies prior art references while the patent is pending and it still issues, they have effectively sacrificed those references in future litigation relating to the invalidity of that patent. Since 37 C.F.R. § 1.99 does not allow one to attach explanations to the prior art, a third party must be extremely confident that the reference is illustrative enough that the examiner will identify its relevance and invalidate the application without additional assistance, a risk few are willing to take. )). There exist a number of exceptions to this general publication requirement, including for design patents, provisional applications, and those patents under secrecy orders by the government. 35 U.S.C. §122(b)(2)(A)(ii-iv). In addition, an applicant can request that the application not be published until issuance provided that she waives her right to file for a patent in a foreign country. 35 U.S.C. §122(b)(2)(B considered the most pertinent prior art before issuing the patent, the presumption of validity becomes even stronger."). 44 Prior art can also be introduced in this intermediary stage in interferences between two pending applications.
Interferences occur when the examiner believes that two or more applications would result in patents that would interfere with the holders' ability to enforce their rights against each other. 35 U.S.C. §135(a). When an interference is initiated, the affected applicants are able to provide evidence of priority of their invention as well as evidence that the competitor's application is invalid. Id. Since the Board of Patent Appeals and Interferences-which hears interferences-makes final decisions concerning the patentability of applications, applicants have an incentive to
After Issuance
Once a patent issues, its disclosure is complete and becomes part of the public knowledge. At the same time, the patent becomes enforceable against other parties and, conversely, its validity can be challenged either in a court of law via litigation, or in the USPTO during a reexamination process. Litigation usually arises when the patent owner attempts to enforce her exclusionary right against another party for infringement or a related offense. Since the matter then becomes one for civil courts, parties are generally free to provide whatever evidence they think relevant to the case, including valid prior art under a 35 U.S.C. § § 102 or 103 analysis. 45 At that time, third parties have two main options for supplying their prior art. Under 35 U.S.C. § 301, "[a]ny person at any time may cite to the Office in writing prior art consisting of patents or printed publications which that person believes to have a bearing on the patentability of any claim of a particular patent."
46 At this time, the party can also include explanations concerning the relevancy of the prior art, and all of this information will become part of the patent's file history. 47 Third parties may also contact one of the affected parties and provide any prior art references they consider relevant, and in certain circumstances, third parties can join the litigation. 48 Of course, litigation is an extremely expensive method for invalidating a patent, with total costs commonly reaching the millions of dollars for complex or commerciallyviable patents. 49 As a result, litigation usually is a prohibitively expensive tool for individual inventors or small companies to combat potentially invalid patents.
The other common method utilized by third parties to invalidate an issued patent is reexamination. Either the patent holder or the general public may bring a reexamination, 50 with the moving party required to show "a substantial new question of patentability" as defined in 35 U.S.C. § 303(a), and make a payment of $2,520 for an ex parte examination. 51 Because the patent has issued and is publicly available, all proceedings related to the reexamination are also publicly available. 52 Because the proceedings are ex parte, the moving party's interaction with provide any relevant prior art. For a detailed procedural outline of an interference action, see MPEP, supra note 6, § 2300. 45 the proceedings usually terminates when the official reexamination request is made, except when responding to statements made by the patent holder. 53 By comparison, the patent holder "has many opportunities to reframe the issue, rebut the evidence, and otherwise put its own spin on the information," 54 a disparity that prompted the creation of inter partes reexamination.
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Inter partes reexamination departs from ex parte on a number of key elements. As the name connotes, inter partes involves both the patent holder and the requester. The examiner will constantly inform the requester of any actions or responses made by the patent holder and, more importantly, the requester may provide written responses within thirty days. 56 Furthermore, provided that the moving party complies with 35 U.S.C. § 301, an unlimited number of third parties can file additional prior art during the reexamination process, making this an attractive option for multi-party attacks on a patent. This new freedom, though, is tempered with a complete estoppel against any issues raised during the reexamination, "creat[ing] huge risks for challengers, who must trust that the USPTO will not make any mistakes in handling the reexamination. There is no opportunity to litigate the issue again in court. The broad consensus among patent experts is that these risks are too great." 57 Moreover, because the patent has issued at the time of reexamination, the requesters must overcome the presumption of validity that patents enjoy, a hefty burden that may prove insurmountable if the technology was murky or in its infancy at the time the application was filed. 58 Finally, an inter partes reexamination costs nearly four times as much as ex parte, requiring the requester to pay $8,800. 59 Thus, much like litigation, the cost of a reexamination, particularly inter partes, may simply be too great for a third party.
II. The Present -Causes and Effects of Examiners' Limited Prior Art Searches

A. The Examiner's Search and Patent Application Statistics
As one can gather from the limited prior art requirements placed on the applicant and the 53 37 C.F.R. § 1.550(g) ("The active participation of the ex parte reexamination requester ends with the reply pursuant to § 1.535, and no further submissions on behalf of the reexamination requester will be acknowledged or considered"). 54 For example, assume the prior art supplied by the requester is somewhat nebulous but could be combined to form a colorable non-obviousness argument during examination. Unfortunately, because the technology was in its infancy at the time the references and the application were filed, they lack the concreteness and specificity that currently defines the market. For that reason, the references may not be robust enough to create a colorable non-obviousness argument on reexamination, when the presumed validity of the patent raises the bar. Thus, prior art that would have been viable during examination simply lacks the present-day force on reexamination, an unfair result if the goal of the patent system is to issue only valid patents. 59 37 C.F.R. § 1.20(c)(2) (2006). numerous restrictions on third party prior art submissions during examination, the results of the examiner's search will usually comprise the bulk of the prior art used for determining patentability. 60 For this reason, the USPTO has defined the procedures an examiner must follow during a search in MPEP § 904. 61 "[A]fter having obtained a thorough understanding of the invention disclosed and claimed in the nonprovisional application," 62 the examiner will generally turn to three major databases for searching patents and printed publications: the Examiner's Automated Search Tool ("EAST"), the Web-Based Examiner Search Tool ("WEST"), and the Foreign Patent Access System ("FPAS"). 63 All these tools provide full-text searches of printed applications since 2001, issued patents since 1970, optically-scanned patents from 1920-1970, and images of certain foreign patent documents and English abstracts. 64 Unfortunately, the examiner's search is usually limited to the results generated by these tools, as she will have limited access to Internet searches and similar devices. 65 Examiners are also expected to perform "[t]he first search . . . such that the examiner need not ordinarily make a second search of prior art," a stipulation that places immense pressure to "get it right the first time." 66 All the while, an ever-increasing caseload places an even greater premium on the examiner's time, further limiting the amount of time that can be spent on any given search. As a result, the examiner usually has an incomplete snapshot of the prior art universe during the examination process. 67 As if the limited search tools, sparse disclosures by applicants, and the emphasis on a single examination were not enough, the examiner must deal with a number of structural and logistical impediments to performing a complete search. 68 For starters, there simply are not enough patent examiners, especially in some of the high-tech technology classes such as biotechnology and computers. 69 Although the USPTO has pushed recently to increase the total number of examiners, 70 there will be only 6,000 patent examiners working within the 450 technology classes at the end of the year. 71 While the number of examiners continues to remain relatively small, the number of patent applications being filed each year has skyrocketed, reaching 443,652 new applications and 186,593 new patents being issued in 2006, 72 and preliminary results from 2007 noting 467,243 applications and 195,530 patents being issued during the fiscal year. 73 Furthermore, applications focusing on sparse examiner categories such as computer software have risen, placing further stress on examiners in those fields. 74 All the while, the backlog of patent applications continues to rise, expecting to top 600,000 in 2006. 75 Not only that, but the examiner is expected to spend no more than eighteen to twenty hours per application, with a throughput of eighty-seven applications per year. 76 For all of these reasons, the patent office has been chastised for not spending adequate time and effort reviewing applications, resulting in "bad" patents being issued, which in turn leads to increased and costly litigation, a burden on invention because of fear of potential infringement, 77 and the rise of "patent trolls."
B. The Problem with "Bad" Patents
With so little time dedicated to a given patent application, complaints about the quality of issued patents have risen in recent years. Perhaps the most visible example of this dilemma is the rise in high-profile, costly litigation. 79 In addition to an increase in the total number of lawsuits filed, 80 the cost of litigation has also increased, averaging over $1 million. 81 For example, the five-year-long litigation between NTP (the patent holder) and Research in Motion (the owners of the popular BlackBerry handheld device and potential infringer) was recently settled for an astounding $612.5 million, although reexamination of NTP's patents had shown at least one to be invalid. 82 In all likelihood, RIM refrained from continuing litigation, at least in part, because the costs had become so great that settlement was more economical than another adverse court decision, despite the fact that the USPTO and popular sentiment considered the NTP patents to have marginal validity. 83 With such massive settlements acting as the carrot, it is not surprising that number of "patent trolls" has risen. 84 "Patent troll" is a derisive term levied against parties who obtain patents for certain technologies but, rather than producing end products from them, instead use the patents to obtain licensing agreements and court settlements from other companies in that arena. 85 While many debate the overall utility of patent trolls and their role in the innovation of a technology, 86 history is full of parties that profit from a timely patent that is utilized in an emerging field. 87 Often viewed as one of the "grandfathers" of this practice, Jerome Lemelson was a prolific inventor who used his patents to extract billions of dollars from companies, particularly in the case of his patent for a component used in modern-day bar code readers. 88 Although he sometimes lost his battles in court, 89 his ability to extract licensing fees from companies based on nebulous patents made him notorious in the inventive community. 90 Recently, companies like Eolas 91 and MercExchange 92 have come under fire for their troll-ish behavior, and it is safe to assume that the problem will only increase as more patents, particularly in the highly commercial fields such as software, are issued.
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III. The Future -Community Prior Art Submissions
Although the severity of the problem could be debated, patents are undoubtedly being issued on speculative and nebulous claims and those "bad" patents are increasingly becoming involved in legal disputes. Once we have acknowledged the problem, the next issue is how to repair it. Some have suggested implementing a "bounty" system for prior art references that invalidate a patent, 94 and the USPTO has turned to simply hiring more examiners to assuage the backlog and dedicate more time to a given application. 95 While these solutions may have some effect, the fact remains that a world of prior art exists, systemically cordoned off from the examiner, and this isolation ultimately leads to the approval of erroneous patents. Connecting those sources of information and supplying it to the examiner has become a major tenet of patent reform, in particular of the Peer to Patent Project. 96 
A. Peer to Patent Project
The Peer to Patent Project is based on Beth Noveck's 2002 paper "Peer to Patent": Collective Intelligence, Open Review and Patent Reform. 97 In response to the difficulties third parties face in providing relevant prior art to an examiner during patent examination, she calls for the creation of a wiki-based 98 "peer review" system that will allow the expert community to provide relevant prior art for pending applications that will supplement those results found by the examiner and provided by the applicant. 99 In her eyes, the current problems with the patent process, coupled with the availability of collaborative technology, make this an optimal time to bring about this change:
We have arrived at a unique moment in history when five factors converge to make this kind of reform proposal possible: first, the state of patenting has become so problematic as to meet with almost universal opprobrium; second patent applications are published after eighteen months independent of grant, making it possible to consider open peer review; third, peer review is widely practiced in the public sector (e.g. EPA, NIH, NSF); fourth, we have the social reputation and social networking technology to make open review on this scale possible; and, fifth, we have the expertise with such endeavors as Wikipedia, Slashdot, Yahoo Answers, Linux, Apache and many more such collaborative decision-making systems, both online and off, to be able to design and construct a new legal institution. 100 The USPTO appears to agree with this sentiment, as they recently adopted a pilot program utilizing this proposed system for reviewing applications for Technology Center 2100, the chief group for software patents. 101 This program went live on June 15, 2007, 102 and has already led to communal prior art submissions against the likes of Yahoo, 103 General Electric, 104 and Sub Microsystems. 105 Under Noveck's system, once the patent application is published after eighteen months, it will be made available for public review for two months, an interval that tracks the allowable time frame for current 37 C.F.R. § 1.99 submissions. 106 At this point, any third party will be able to submit prior art references to a publicly-viewable page where others will be able to view it, edit it, and identify the most relevant references for the examiner to consider. 107 "A peer reviewer logs onto the system in order, as we shall discuss, to: 1) rate claims, 2) submit prior art examples, 3) comment on the patent or on specific prior art submissions, 4) rate prior art submissions, 5) rate prior art, 6) rate peer reviewers." 108 Like a number of wikis, users must register with the site prior to accessing it, but little else seems to be required for membership besides providing a first and last name.
109 As a result, this level of anonymity and subsequent lack of accountability permeate the entire submission process, potentially limiting the breadth of valuable submissions. As prior art gets submitted, other users will review its relevancy to the given claim and rate both it and the submitter. 110 The goal here is to bring some accountability to the submission process, weeding out ineffective or wasteful submissions as well as identifying and trumpeting useful references and experts. In addition, this type of "grass-roots" review will help minimize the possibility of an elite peer review group forming, with those of greater education or bombast receiving de-facto status as superior experts. 111 Over the months, the winnowing process initiated by the users will result in "a rank ordered list of prior art, identifying the top ten submissions as judged by the community." 112 At the end of the two months, the examiner will receive a report listing the top ten prior art references as well as any comments attached to them by the community, which she can use to supplement her own search. 113 
B. Advantages and Disadvantages
To its proponents, peer review provides a number of advantages over the current search restrictions on prior art. 114 For both the inventor and the examiner, the chief benefit of the system is a more robust and complete view of the prior art universe. 115 For the inventor, this helps her to identify potential infringers prior to litigation, locate competitors who may have a colorable claim against her product, and compile a clear analysis of the relevant prior art at the time of invention, which may be necessary during litigation to prove the validity of a patent. 116 For the examiner, peer review provides a useful supplement to her search results, which will lead to more definitive patent issuance or rejection. 117 Instead of wasting hundreds of thousands of dollars in litigation, "bad" patents will be ferreted out expeditiously and with minimal costs. Of course, the danger may arise that any patent issued after this review will effectively be a Super Patent, having survived a prior art search by both the examiner and the public. At that point, any attempts to invalidate it would place an almost insurmountable burden of proof upon the moving party, with the patent holder claiming victory before two firing squads. Not only that, but this proposal would have no effect on the appreciable amount of time the examiner will spend on the application; if anything, this may lengthen the effective review time because the examiner will have to incorporate these new references into her own findings, weeding out inapplicable art or duplicate references. Because this eighteen-to twenty-hour window is often cited as a major flaw of the current patent practice, 118 creating additional work for the examiner in this manner may be more burdensome than beneficial.
Another advantage trumpeted for this system lies in its ability to harness the body of knowledge that exists in the general public, while at the same time making the entire patent process more transparent and interactive. 119 "Often, the best wisdom comes, not from the center, but from the periphery among the enthusiasts and hobbyists or from graduate students who are immersed in but not yet well known for their knowledge of the discipline." 120 By providing a conduit for those voices to be heard, the general store of knowledge will improve and be put to a good cause. Of course, the counter is that for every truly knowledgeable voice, there will be those who either promote incorrect information or worse, misinformation. While the fact that the peer review system is self-policing in the sense that other users will rate the quality and relevance of the prior art, there remains a strong possibility that some competitors will try to deluge the system with faulty prior art so that truly relevant references are lost in the crush. 121 Furthermore, to claim that this is truly "public" knowledge is a misnomer, as most references will likely be provided by (1) computer-savvy individuals, (2) capable of reading English, (3) with sufficient time and inclination to peruse the applications and introduce relevant prior art. While society as a whole is certainly becoming more technologically savvy and English has become a more universal language, there remain major barriers to a truly "global" public knowledge, and until then, the true benefits of the system may not be realized.
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At the same time, with more prior art references reported every day, the USPTO will amass a war chest of references that could be used in determining the patentability of future applications. 123 The danger, of course, is that with enough references, notions of nonobviousness will become even more specious, with examiners being able to claim an obvious combination of references even for clearly patentable inventions. 124 In effect, this knowledge base transforms the mythical inventor from one skilled in the art to a proverbial "Google with feet," an all-knowing architect expected to be proficient in the use and combination of virtually unlimited components. The counterargument, though, is that this simply returns the "person" to the PHOSITA, providing a tangible marker of the expert's knowledge at the time of the invention. While this is an admirable goal, it remains to be seen if the PHOSITA should remain on the sideline, more an ideal than a known commodity.
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A final concern would simply be that by bringing "democracy to knowledge," the USPTO runs the risk of exposing itself to mass rule, where majority does not always equate to truth. It is faintly difficult to imagine a scenario where a vocal submitter is so adamant and persuasive about the relevance of her prior art that the masses come to agree, even if her references ultimately prove to be false. Furthermore, once the novelty of this project subsides, one should be concerned about the sustainable participation rate by both inventors and submitters. While proponents claim that a system for ranking submitters and public appeal will be incentive enough for people to remain interested in the project, 126 it remains to be seen whether that will be true and whether the people who participate will be the most desirable for the system's continued existence. 127 121 Noveck, supra note 65, at 69. 122 In my view, the current prior art issues are not related so much to U.S. prior art, but to references found in other countries. Until foreign countries become as easy to search as the United States, global knowledge is nothing more than a talking point. 123 Noveck, supra note 65, at 55. 124 The danger is that the "Winslow Tableau," the notion that the mythical PHOSITA has all relevant references before her when determining obviousness, would be expanded considerably by this process. See In Re Winslow, 43 C.C.P. A. 1027 (1955) . While the notion of an all-knowing expert may exist in understanding obviousness, there is serious doubt that it was intended to impute such a harsh requirement upon inventors to prove non-obviousness and novelty before all known inventions. 125 Noveck, supra note 65, at 32-33 ("'Today, PHOSITA sits on the sidelines of obviousness analysis. Courts consult PHOSITA on the scope, content and meaning of prior art references but not on the ultimate question of whether the invention would have been obvious at the time it was made in light of the prior art'") (quoting Rebecca Eisenberg, Ideas Into Action: Implementing Reform of the Patent System: Obvious to Whom? Evaluating Inventions from the Perspective of PHOSITA, 19 BERKELEY TECH. L.J. 885, 888 (2004) ). 126 Noveck, supra note 65, at 75-77. 127 One can only imagine a community full of self-professed experts fighting over who is the best at identifying prior art.
